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USA- Us- 510 - I NO. / INI 
Rev. 


(Conspit i \ to distribute ami possess with 
intent to distribute narcotic drop,.) 


UNITED STATES DISTRICT < t»UK l 
.. SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


CILAiaCK SHAW, LliWATu) lOllldiS and 
lUUlAlO) AN GLADA, 


Ii lDXCTKiLI.T 
75 Cr. L h 3 


lie 1 end.ml o 


TUa Grand Jury charts: 

1. F'rot.: on or about the ls»C day ot L»eptc.al»er, 1.5 74 
and continuously theveu: ter up to and including the date oi 
the filing of this indictment, in tie Southern District oi 
New York, UfuilGE SIIAW, LDUAUi) TGuiUiS, and UiClLAIiD ANGLADA 

Ay 




nhu defendant*, and others to the Grand Jury unknown, unlaw¬ 
fully, intent:ona1Ly and knowingly combined, conspired, confederate 
and agreed together and with each other to violate Sections 812, 

S'* 1(a) (!) and 841(b)(1)(A) of Title 21, United Scates Code. 

2. it was part of said conspiracy that the said 
defendant a unlawfully, intentionally and knowingly would distribut 
and possess with intent to distribute Scheduie I 
narcotic drug controlled substances the exact amount thereof 
being to the Grand Jury unknown in violation of Sections 8L2, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 



USA-33s -511 - p.2 - IND./INF. (Con piracy to distribute and possess with 
Ed. 5/1/71 intent to distribute narcotic drug.) 


OVERT ACTS 


In pursuance of the said conspiracy and 
to effect the objects' thereof, the following overt 
acts were coannitted in the Southern District of 
New Yor v 

1. ou or about September 3, 1974, EDWARD 
TORRES, the defendant, mot with Detective Ralph 

Uloves who was acting us u narcotics purchaser. 

2. On or about September 3, 1974, EDWARD 
TORRES, the defendant, offered to sell heroin to 
Detective Hievoa. 

3. On or about Septeabur 4, 1974, EDWARD 
TORRES, the defendant liad a telephone conversation 
with Detective Ricvos. 

4. Oil or about September 0, 1974, RICHARD 
AHCLADA, and GEUlUSti SHAW, tlie defendants met with 
Detective hieves. 

5. On or about September 6, 1974, Detec¬ 
tive Hievoo received approximately 27.6G grams of 
heroin hydrochloride from GEORGE SHAW, tiic defendant, 
in the presence of RICHARD AHGLADA, the defendant. 

6. On or about September 6, 1974, Detec¬ 
tive Wieve:; gave GEORGE S11AW, the defendant, $600,00 
end RICHARD AHGLADA, tlio defendant $1000.00. 


(Title 21, United States Code, Section G46.) 

A L> 





/ 


L’SA- 13 s- 522 - 
R ev. ^-2 - -72 


INI)/INI' - Distrih. Pos* ;e •.? Mari. L)ruj*, (Succcedin,; Count) 


M^C:par 


S1-CU1I) (X)LU;T 


Hie Grand Jury further cluir^eu: 


On or J about llii' 6^ day or September, 1U74, 
in t he Southern District of Now York, GGCuGli SILAH, 

LIXJAlo) TO&llES ©nd U1CIIAUD All GLAD A, 


the defendant u , unlawfully, wilfully and knowingly did 
distribute and possess with intent to distribute a 


Schedule 


narcot ie drup, controlled substance, to wit, 


approximately 27.66 grama of heroin hydrochloride, 


(Title 21, United Stales Code, Sect. Lons 312, 
341(a)(1) and 341(b)(1)(A).) 


FUKLtiAU 


PAUL J. CUitllAN 
United Statea Attorney 


%v» 






40 Anglada - direct 

the subject of drugs? 

MR. VIRELLA: Objection. 

THE COURT: You are leading him, but -- 
MR. TAIKL'FF: I am just laying the setting. 

. THE COURT: In the face of an objection, when 
there is a leading question, I must sustain it. What if 
anything, was talked about at that time? 

Till' WITNESS: Drugs. 

Q Tell the jury what the conversation was about, 

identifying what was said by whom? 

A Well, Junior was talking — 

Q Speak up. The last juror and the spectators 

all have to hear you. 

A Well, Junior was talking to me for quite a while', 

you know, trying to convince me to do him a favor of getting 
some drugs for him, and he talked and kept on saying the 
same tnings, "Will you do me the favor, will you do me the 
favor, please. I will come out winning at the end." I 

told him, "I don't know, Junior." So then he kept on 

. # . i 

saying, "Please, Richie, I really would appreciate the 

favor, you know, you are my sister's boyfriend, I want you i 
to help m<j,” and I still told him I wasn't sure. He kept j 
on insinuating with the same thing until he convinced me, 
and I said, I would let him know. 

A8 

SOUTHERN OlSTRICT COURT REPORTERS, U S. COURTHOUSE 
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1 

lhe 4 3 

• ! : 

Anglada - direct -• 



2 


THE COURT: How long ago was that before you 



3 

! ; 

were arrested? 



4 

' 5 

II 

THE WITNESS: In about July. 

THE COURT: July of 1974? 

1 


6 


, the WITNESS : Yes . 



7 


THE COURT: Two jackets disappeared? 



8 


THE WITNESS: Yes. 



9 

Q 

What did Junior say he wanted you to help him 



10 

get? 




11 

i 

A 

Some drugs. 



12 

Q 

Did he say specifically what? 



13 

A 

Yes. 



14 

Q 

What did he say he wanted? 



15 

A 

Heroin. 



16 

Q 

How much did he say he wanted to get? 



17 

A 

An ounce. i 


18 

Q 

How long did that conversation last or how long 


19 

were you 

in the house with him talking to him at that time?: 



20 | 

A 

About 45 minutes to an hour. 



21 , 


THE COURT: Did you fix a time, Mr. Taikeff? 



22 


MR. TAIKEFF: Yes, your Honor. I believe I did.! 



23 

Q 

Do you remember the day you went into the so- 



24 |j 

called undercover car with George Shaw and Junior and 



25 ! 

;| 

Detective 

Nieves? Remember that day? 
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cmds 60 




' ! t 1 

» I ; ,! 


is mistaken and it in effect calls attention to defendant 
Torres' failure to take the stand, and I move for a mistrial. 
THE COURT: The motion is denied. 

MR. HOLTZMAN: Your Honor understands that 

■ 

Mr. Virelia's; closing remarks in which he attempted to put tnJ 
imp) iinatur Q f the Government upon the testimony of Agent 
Nieves. We objected, and that was the basis for my objection. 

THE COURT: It was entirely called for by the 
nature and the tenor of your remarks and his remarks, and 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
2-1 
25 


I therefore overruled the objection. I am not going to 
discuss this. 

(In open court) 

THE COURT.: Madam For- "irson and members of the 
jury, at the outset although this has not been a very long 
case, I have observed you and observed that you have paid 
careful attention to it, and I thank you for t..at attention. 

■ 

I also thank the attorneys involved here, 

# 

Mr. Virella, Mr. Taikeff, Mr. lloltzman and Mr. Blackett for 

|| 

the valuable assistance they have been to the Court at 

the side bar conference when we discussed questions of law. 

And also for the manner in which they presented the case 

to you. I thank them on your behalf for that. 

One of tf ~ lawyers said, when you think about 
this case there are large areas of agreement he^e, and on 

j! . 

A10 
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9 j 



17 

18 

19 i 

20 


21 ; 


29 



25 


I. 


i 



the other hand there are some areas of disagreement. I 
agree with that. It is for that reason actually that you 
have been selected, because if there had been no areas of 
disagreement, you wouldn't have been called at all. I 
v/ould have decided the case myself, and there would be no 
need for a jury. 

But, there are questions of fact, and you are 
the sole and sovereign judges of the facts. You are the 
ones which pass on the credibility of the witnesses that 
have appeared here, and you pass also on the weight to bo 
given to any evidence that has been produced and any of 
the stipulations which have been entered into between the 
parties you must also consider, of course. 

I am not going to go into great details on the 
facts. The remarks which I wi.1 make are based upon my 
own recollection. Any of the facts which were recited to 
you by the lawyers suffer the same infirmity, namely it is 
their recollection. And actually the recollection of the 
lawyers and the Court are not binding on ycu whatsoever. 

You are the judges of the facts, and you wiil 
remember them. So, if I misstate any of the facts, or if 
the lawyers ha ,,r *, you forget about that an use your own 
recollection as to the facts in the case. 


All 


SOUTHERN 01S T R I" T COURT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE ;<E* YORK. N Y CO 7 «SH0 







II 


Lt 17 * 1 cmcq ‘ , 4 i | 

Rut we know the indictment is based cn the series 
3 of events which occurred in September of 1974 , and on 
1 .September 3 it is alleqed that the government informant, 
Santana, also known as Junior, had arranged with the 
Defendant Torres for the sale of narcotics to an undercover 


‘ i' agent. 


10 , 

11 ; 

12 ! 

13 

14 

15 

li 

16 

L il 

I; 

18 

19 

20 
21 
22 

j| 

23 


24 



Santana and Nieves wont to West Houston Street and 
Broadway on.the 4th of September, but nothing apparently 
happened. On the f.th of September Junior through Anqlada had 
the defendant Shaw come with him, and at that time Shaw 
delivered the package to Neives inside of a Kool cigarette 
package. Inside the package was approximately one ounce of 
a substance which the chemist analyzed as heroin. 

At the time the undercover agent delivered $1000.. 

4 

•'00 for Shaw and a thousand dollars to 'nqlada. 

0^ course, when I say that I mean this is the 
allegation. You will have to determine what the facts.are 
After leaving the car where the transaction took place 
Anglada turned the money over to Shaw, the $1000. Anglada 
testified that this was his sole activity in the transaction. 

• Shaw continued on and testified that after receiving 
the $1000 they wont to the apartment which he described, and 
at that place he gave Anglada $100 plus a spoon of material. 

From this very cursory description of the testimony 

l 
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it becomes evident where the areas of agreement and c 
agreement are, and because of these questions of fact you have 
been selected, as I have indicated to you. 

Nov;, on any questions of law in this case it is 
customary toy the lawyer's in their remarks to you to refer 
to the law. Sometimes they do it in such a fashion as it 
seems to indicate that they are telling you v/hat the law is. 
Well, you don’t accept the law from the lawyers. The lav; you ■ 

I 

must accept from the court. And you must apply the law that j 
the court gives you to the facts in the case. 

In recent years Congress has passed a law which 
relates to the traffic of drugs and other deleterious substances 
One such law makes it a crime to conspire to violate the 
federal narcotics laws. Another section makes it a crime 
to distribute or possess with intent to distribute a controlled 


o |j substance. 

18 The sections are so brief that I will read them to 

!i 

19 1 you. title 21, United States Code, 841 says, "It shall be 

20 unlawful to manufacture, distribute or dispense or possess 

21 with intent to manufacture distribute or dispense a controlled 

OO It ... II 

— substance. 


Then it goes on by way of schedule to tell you 
what the controlled substances are. And there is no question 
at all that heroin hydrochloride is a controlled substance. 


soutiurn imimti coutr hlportiia m count houm 
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1 

■) 

3 

l 

5 

6 


j 1 3 craai 

That is not an issue in this case. 

•L, 

The other section of the lav/ v/hich is Title 21, 

JJ4C says, "Any person who conspires to commit any''offense 
defined in this sub-section is quilty of a crime, a federal 
crime." 1 


8 

9 

10 
11 

|| 

12 ; I 

13 ji 

ij 

15 II 

16 

17 

18 

19 

20 
21 


23 

24 


25 


Those are the tv/o very brief sections that are in¬ 
volved in this particular case. 

In this indictment the defendants are c’narned both 
with the conspiracy and the violation of the law aqainsf the 
distribution or possession with intent to distribute a con¬ 
trolled substance. Where two or more persons are charqed with 
the commission of a crime the quilt of one defendant may be 
established without proof that all the defendants did every 
act constituting the offense charqed. 

However, you must qive separate consideration to 
each defendant and to each separate charqe aqair.st him. In 
this particular case each defendant is charqed with a con¬ 
spiracy and a violation of the substantive code, namely tlv? 
distribution or the possession with intent to distribute 
part of the law. 

Fach defendant is entitled to have his case deter¬ 
mined from his own conduct and from the evidence which may 
be applicable to him. 

Conqress, in addition, has passed a law which says 




i 

i 
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that whoever aids, abets, counsels, commands, induces or 


procures the commission of a crime is punishable as a prin¬ 


cipal. 


In order for a defendant to aid or abet another 


to commit a drime it is necessary that he willfully associate 


himself in some way with the criminal venture, that he will¬ 


fully participate in it as somethinq that he wishes to brinq 


about, that he willfully seeks by some actions to make it 


succeed. 


Wo know of course that every defendant in the 


criminal case is presumed innocent, unless and until the 


qovcrnment proves his quilt be ,r ond a reasonable doubt by 


credible evidence. The burden of provinq the defendant 


quilty beyond a reasonable doubt rests upon the qovernment. 


This burden never shifts throuqhoutthe trial 


The law does not require a defendant to prove his 


innocence or to produce any evidence. A defendant has an 


absolute riqht not to testify, and insofar as Torres is con¬ 


cerned, you may not draw a presumption, any presumption of 


quilt or any other inference aqainst the defendant Torres 


because he did not testify. A defendant who wishes to 


testify such as did Shaw in this case and Anqlada, are com¬ 


petent witnesses and their testimony should not be disbelieve 


merely because they are the defendants. 
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However, in weighinqtheir testimony you should 
consider the fact that the defendant has the vitale interest 
in the outcome of thin trial, and in additional nt only 

* 

may the defendant rely upon evidence which has been brouqnt 
out during direct examination, but in proving his point or 
trying to establish something he may depend upon anything that 
has been brought out on cross-examination as well as any 
inferences which flow from the testimony. 

If the government fails to prove the defendant 
guilty beyond a reasonable doubt, it is your obligation to 
acquit him. The two views to present the position in the 
case is called evidence, and evidence may be described in a 
number of ways. 

First, it can be divided into quantatively and 
qualitatively. Qualitatively is the quality of the evidence, j 
we mean credible evidence whir 1 ' i., believable evidence, 
quantatively we mean beyond a reasonable doubt in this hind 
of a case, in a criminal case. 

What do we mean by reasonable doubt? A reasonable 
ij doubt means a doubt that is based upon reason and must be a 

' 

substantial rather than a speculative doubt. 

' ' 

It must be sufficient to cause a reasonably prudent 

I person to hesitate to act in the more important phase of his 

II 

life. 
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ij 

Evidence can also be divided in the following way: 
Number one, testimonial evidence. That means that the witness 
comes here and he describes to you under oath what he has 
learned by the use of his senses. That includes anythinq, 
as I said before, brought out on cross-examination, and in¬ 
cludes any natural inferences that flow from that testimony. 

It also includes exhibits, and there are a number 
cf exhibits in the case. The transcript is one, the druq 

which was introduced is another, the transcript which is 

li 

aqroed by the party to be a fair and accurate representation 




I 




of what appears on that tape that you heard twice already. 

And matters of that kind. 

It also includes any stipulations. The parties in 
this case stipulated, for example, as I recall it that the 
chemist was a qualified man and that his analysis was that this 
was heroin hydrochloride, that it was approximately 57 plus 
grams in weiqht and that it was 21.6 strength, percentaqewise. 

Now, that is a stipulated fact. Now, anythinq else 
that was stipulated by the lawyers and the government is 
a fact that you must consider. There need be no further proof 


22 | 

23 

24 


of it. ( 

The last thing that evidence can be divided into 
» 

is what is called judicial notice. I take judicial notice 
of many things during the course of a trial, not only this 
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2 one, but other ones, because the law blows that there are 

3 | certain areas that are so well known that there is no need 
■1 for proof of that particular point. 

; i ' . 

5 One of the things I take judicial notice of in this 

!| 

G case for example is,that the locations which were described 

7 durinq the course of the testimony in this case, mainly down 

8 on the Bowery, and so forth, are in Manhattan, and that is 

9 in the Southern District of New York and, therefore, you as 

10 a juror of this district have a nqht to hear the case. 

I also take judicial notice of the fact that heroin 
is an illeqal substance, there is no way that you can leqally 
possess or deal with or distribute or manufacture heroin in 

14 l the Pnited States. 

15 Now, another way of describinq evidence is to 

10 jdivide it into what is called direct and circumstantial 

17 evidence. A defendant may be proven guilty by either direct 

18 or circumstantial evidence, or a combination of both. 

19 Direct evidence is the testimony of one who assetrts 

20 actual knowledge of the fact such as an eyewitness. 

21 Circumstantial evidence is proof of a chain of 

22 ' events indicating the quilt or the innocence of the defendant 

23 The lav/ makes no distinction between the weight to be given 

24 to either direct or circumstantial ^evidence. It only re- 

25 quires that you after weighing all the evidence are convinced 
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of the quilt of the defendant beyond a reasonable doubt before 
you can convict him. 

. Now, how does this apply to this case? Well, what 

we are saying here is that these acts were done unlawfully, 

. 

knowinqly arid willfully. That must be established by the 
government. These are mental operations. You can't see a 
mental operation. The way to determine whether or not some- 
thinq has happened and what the person intended is that you 
observe the totality of what you see, and then you make up 
your mind, what did it prove to you. 

Now, some people think that direct evidence is the 

best evidence and, therefore, that is the only kind you 

II r 

i should listen to. Well, that is not entirely so. I can qive 

|| 

you a small example of that. For example, one time Joe Lewis 
had fought Max Schmellinq, and in the first fight he lost. 

Now, there came a second fight which was here in 
Madison Square Garden, and a little fellow had bought a 

ji 

ticket, it cost $100. A lot of money at that time. He 
|j bustled into the place a little late. The two fighers were 
in the rinq. m he referee had already felt their bellies, or 
whatever he feels in the close confines when they talk there 

| 

i 

in the middle of the ring. 

He had instructed them and they were ready to start 
the fight. They had taken their robes off. The little fellov 
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o ij 

started to go to a seat which was a qood one riqht up in the 

3 

ringside, and it was about two or three rows back, and as he 

4 ^ 

walked alono he couldn’t see a thing, and he had seen the 

5 1 

two fighters in the middle of the ring and he heard the clang I 

6 ! 

of the bell indicating the round had started. 

• 

7 ! 

Next thing he know a bunch of people jumped up in 

•i 

front of him and he couldn't see anything. Me finally lumped 

9 1 

up on the seat and he looked down there and there was 

j 

Schmelling flat on his back. Cold as a mackerel. Lewis was 

11 |i 

being declared the victor by the traditional holding up of 

12 

his arm. 

13 1 

I remember Mayor Walker at the time said that at 

14 

that point in time Joe Lewis had laid a red rose on the tomb j 

15 | 

of Lincoln. That was a marvelous way to describe this parti 

16 

cular incident. But in any event, that little felxow, could 

17 

he say that he saw by direct evidence Lewis knock out 

18 

Schmelling? He didn’t see the punch. He didn’t see it land. 

19 

lie didn’t see Schmelling fall. He didn’t see Lewis do any- 

|| 

20 

lj thing. 

21 

But do you think that he would be much amiss if 

22 

ij when he left the stadium that day to say, gee, I was at the j 

23 

11 

stadium that night and Joe Lewis knocked out Schmelling? 

2-1 

Why did he say that? Circumstantial evidence. That’s why 

25 

he said it. 

: . 
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Nov/, how much circumstantial evidence do you need 
before you can prove the quilt or the innocence of someone? 

p 

4 | 'Because in this case circumstantial evidence really plays 

® two Darts. One in the mental intention of these people, and 

I' 

^ in Torres' case for example was there enouqh there of ciicumst^n 
7 !i tial evidence to show that he was part of the conspiracy? 

Well, I am reminded of a Roman father that once 
tried to explain to his sons near the time when he was about 
to qo v/herever the Romans went at the end of their life, and 
he had him brinq in some twiqs. He had six or seven sons, 
and then he took the twiqs and put two of them toqether, and 
as old as he was he simply broke them. 

He said, give me another one, and he broke those. 

|i 

'5 He got six or seven and broke them very easily. Then ho got 

1® to the point where he couldn't break it any more. 

The point which he was making to his sons were, 


8 : 

9 j 

10 

11 
12 

13 

14 


17 


18 stick together and you will have no problem. The point I 

19 make to you is this, it^ like circumstantial evidence, a chain) 

20 of events, other factors have been proven. Have they qot to 

| 

21 the point where you can't break them any more when you are 


22 


23 


24 


25 


discussinq a particular area in this case? If you find that 
they haven't beyond a reasonable doubt, then of course the 
rules are satisfied. If the twigs aren't ■‘nouqh, or il they 
break too easily, then you haven't reached that point. 
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That's a judqment you will have to make usinq your 
own common sense which I will talk about a little later. 

I have instructed you as to what the evidence is 
up to this point. Now I will tell you what evidence is not. 
Because many*times it is important to know what is not evidence 
in order to make a proper judqment. 

The indictment in this case is not evidence. It 
is merely evidence that the qrand jury acted. The proof comes 
here at the trial. So that anythinq that is in the paper 
which you will have with you at the time that you discuss 
this case, because the fore-person will be able to mark on 
here how you vote on each one of these defendants and as to 
each count, it will help you there. 

But it won't help you so far as the facts are 
concerned. The facts are from the witness stand and the 
evidence as it is produced here. 

Another thinq I want you to reflect back now in 
time because at that time I told you I was qoinq to tell you 
about it later on if it became necessary. Questions are not 
evidence. What is in the question is not evidence unless it 
is proven to you durinq the course of the trial. And T 
remind you that, I told you at that time it's like the question 
about askinq the man, when did you stop beatinq your wife. 

It doesn't prove that the man ever beat his wife at all. 

A22 

SOUTHERN DISTRICT COURT REPORTERS US COURIHOtM 


*1 


* '• i • |< | 


r • If. 


>1 (•« i* 





$ 

!! 


1 

i •-<, 

<> . > ... 

11 cmcg 

2 

There is no proof of it. at all. And some of these things 

3 1 

that have been said here that questions contained answers 

4 ' 

which you have to analyze and make up your mind was there 

5 

proof of that. A beautiful question, but was there proof 

6 

i 

of it? And you will make up your mind on that. 

7 i 

1 

i 

Now I may say that if there is anything that is 

8 

not in evidence you may not speculate what is in there if you 

9 

had been allowed to see it. You can't do that. You may not 

10 

speculate. You can't guess at it. You must decide this case 

11 

as you swore to on the evidence as you have heard it here in 

12 

the courtroom, not on speculation, what might be or what might 

13 

not be. 

14 

Any comments made by the court or by the lawyers 

15 

during the course of the trial are not evidence, because it 

16 

is very clear we weren’t sworn, we didn't become witnesses 

17 

in this case. Therefore anything we slid is not evidence in 

18 

the case. 

19 

Now, how do you evaluate the testimony, because that 

20 

is the main function you have here. Evaluating the testimony. 

21 

j 

Where does the truth lie? What you believe. We don't have an 

! 

22 

IBM machine, we can't put in a card and say so and so is 

23 

telling the truth and so and so isn't. So that we have to 

24 

rely on things which Anglo-Saxon and Anglo-American juries 

25 

j 

j have used for many years. 

i 
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First I v/ill call your attention to the demeanor of 

i 

the witness on the witness stand. How did he impress you? 

Did he answer questions in order or beq or borrow time so 

i ' 

that he could possibly in his own mind think some other way out! 


of it? Did ; his answers flow? Did they fit into this mosaic. 


or this cross-word, or jigsaw puzzle that the lawyers were 


talkinq about? Was there some evidence that you already 

i 

believed so that you know well know does this fit in there? 

These are judqments for you to make, and if you use 
your common sense in this area, use that same fine discern¬ 


ment which you do in your every day life in matters cf qreat 


importance to you. 


One important thing is to look into the interests 


!• of the witnesses. What interest do they have? Well, of 


course the defendants have an interest. I have described 


before. It's a serious case. Serious both to the government 


and to the defendants. The narcotics agent, Neives, or 


Detective -- I guess he is a New York City detective, he is 


employed, this is his job and so forth as had been described 

ii 

I by the lawyers, look into that, keep that in mind. 


The chemist of course is a scientific man, and 


actually I don't think anybody really, you knov/, contests 


v/hat he said. He simply said, Look, I took a look at this 


thing that was in the Kool cigarette package and it's heroin. 
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2 ji So that whatever witness you are determining, or whether you 

i 

3 |l are determining the weight of his testimony or what you want 

4 'j .to believe about him, keep in mind the interests that he has 

!j * . 

5 a particular proceeding we have here. 

If*you find,that any witness has falsely testified 
‘ as to any material facts in this case, you must disgregard the; 
irt "hich you think is false, which you know is false so far 
as , i are concerned. You may disregard his entire testimony. 

It is something like I see some ladies on the iury 

I 

11 here, I will give you an example of how this rule works. If 

| 

12 you are making an omelet, say, with five or six eggs, and 

j| 

13 unbeknownst to you you put a rotten egg in that omelet, nobody 

|| 

14 eats that at your house because by the time it gets to the 

li 

13 jj table you can smell the reason why. 

16 Or the other hand, if you burn a pieceof toast and 

17 it's not burned too badly, you can scrape the burnt part off 

1® h and then the husband eats the toast and the wife will take the 

I 

19 i next piece. Thev don't throw it away. 

. 

20 |l Now, where the cooking is done by the male the 

21 jl opposite is the result. He takes the good piece. 

I 

22 |! nut, in any event, that is the way this rule works. 

23 |! Now, in this case in evaluating the testimony, and this is the 

24 j reason I am bringing this up, Junior, or Carlos Santana, was 

I 

25 not called by either side. You will recall that I told you 
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that both sides requested his presence in court, that he 
declined to testify because he availed himself of fifth 
amendment riqhts. 

Under this circumstance I tell you as a matter of 
law that you pannot speculate one way or the other upon what 

his testimony would have been had he gotten on the stand and 

' 

testified. So keep that in mind when you consider the evi- 
dence in this case. 

I now come to the definition which are involved in 
this paper called the indictment. There are a number of things 
here which I have to describe for you so that you can make a 
proper use of it. 

Congress has seen fit to make criminal conspiracy, 
because they feel, and they have indicated in passing the 
.lav/ that when people join together to commit a crime there is 
probably a greater danger than when they are committing crime 
alone. Therefore conspiracy is a crime under the law and 
Congress has so Indicated. 

Now, what is a conspiracy? Well, the Latin 
derivation of the word, which is you say it in Latin sounds 
conspirari, which means breathes together, indicates the 
element that is involved. 

It's a case where vou sort of get together and in 
secret make some sort of an agreement. Now, a conspiracy is 
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an aqreement between tv/o or more persons or parties to violat. 
a federal lav; in the context of our case and thereafter one 
.of the conspirators commits an act in furtherance of the 
agreement. So that if you are satisfied beyond a reasonable 
doubt that there was an aqreement between two or more parties 
to violate the federal narcotics control law and that there¬ 
after an overt act was committed by one of the conspirators 
in furtherance of their aqreement, the conspiracy would be 
complete as to anyone who joined in the aqreement unlawfully 
knowinqlv and willfully. 

So that in order for there to be a conspiracy there 
must be an aqreement, it must be for the purpose of violatinq 

the federal law in this case, and then there must be an act 

» 

done in furtherance of it. 

Mow, the indictment uses a number of words, coir.nineii 
conspired, confederated, and aqrood. These words qenerally 
taken toqother mean there was an aqreement. 

Now, another definition is of the overt act. This 
is another Norman French word. It is the opposite of covert, 
which means hidden. Overt means open. And an open act which 

i 

is required to be part of the conspiracy proof need not be 
an illeqal act. It can be a perfectly leqal act. 

i 

I 

If I conspire v/ith my law clerk to qo and rob a 

i 

bank and T say to him, q.*e# you qo qot your car, I will qo 
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o 

buy a flashliqht and I will meet you at the National City hank. 


3 

• 

at 11 o'clock tonight. As soon as I qo in the five and ten 


4 

and bv that flashliqht I have committed the overt act necessary 

!j * 


5 

• ! 

to complete the conspiracy, and it is a leqal act. Anybody | 

20 

0 

can buy a flashliqht in' the five and ten, there is nothing 


*7 

7 

wronq about it. 


8 

So that the overt act need not be illeqal. And the 


9 

qovornment, however, must prove one of the pleaded overt acts, 


10 

and there are six of them here. I am not qoinq to bother to 


11 

recite them because I am qoinq to qive you the indictment 


12 

anyhow. 


13 

But the government need to prove only one of those. 


11 

i it doesn't need to prove all six of them. One is sufficient. 


15 

provided it is done in furtherance of the conpsiracy. 


16 

The controlled substance which we are talkinq 


17 

about here, I told you before was heroin, and that I have 


18 

already indicated to you is part of the schedule. Then the 


19 

expressions in the indictment talk of, these actions were 

ll 


20 

I 

done unlawfully, intentionally and knowingly, and those 


21 

expressions, unlawfully means in the context of our case, 


22 

against the federal law. Now, the defendant doesn't have to 


23 

know the particular section. You now know that I have sail 

• 

24 

| to you that it is 841 and 846, I think, but that's immaterial. 


25 

It is the actions which are controlling, and if they 
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violate that particular section and they know they are doing 
acts which do violate the federal section, then that would bo : 

|t .an unlawful act. 

Now, knowinqly means that the act is committed 
voluntarily and purposely and not because of mistake or acci- t 
dent. Since this is a mental process it may be proven bv the 
defendant’s conduct and by an examination of all the facts 
and circumstances surrounding this case. 

Now, the addition of intentional to this means that 
in addition tc it being voluntarily done and freely done, it 
must be done with a bad motive. 

The Romans called this the mens rea,the evil intent,| 
the bad motive. You can't violate a lav/ by v/hat I will 
describe when I was a kid, they used to use this term, I 
don't know if it's still available, mopery. Mopery does not 
equal willfulness. There must be something more than that. 
There must be a bad motive on your part. 

I . 

Well, to distribute because one of the indictments, ; 
both of them talk about the distribution, as it is used m 
the statute. That simply means to transfer to another. There) 
doesn't evenhave to be consideration for a sale or anything 

I 

|! else. 

In this case, of course, the allegation is that 
| there was a sale, and I think that the facts indicate that 
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2 

though it's your thought not mine you will have to find that 

3 

this was in fact a sale, and if it was a sale, then it would 

4 . 

I 

be a distribution. 

5 

But any transfer of the drug would be a distribution 

G 

within the cqntext of this statute. 

7 

Mow, the crime charged in this case requires proof j 

8 

of specific intent, and to establish specific intent the 

9 

government must prove that the dotendant knowingly did an 

10 

act which the law forbids purposely intending to violate the 

11 

. 

law. 

12 j 

Such an intent may be determined from all the facts 

13 ' 

and circumstances in the case. 

14 

Mow, it is important that you do not confuse in 

15 

this case the concept of intent with motivation or motive. 

1G 

Motive is what prompts a person to act. Intent refers only 

17 

to the state of mind with which the act is done. 

18 

• 

Laudable motive may prompt one person to voluntarily 

19 

do acts good and another to voluntarily do criminal acts. 

20 

I 

Good motive alone is never a defense where the act done is a 

i 

21 

crime. 

22 

The motive of the defendant is immaterial except in- 

23 

sofar as evidence of motive may aid you in determining the 

24 

state of mind or intent. Because in the last analysis if you 

25 

say that because you have a good motive to help your brother- 
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in-.law, or whoever, or the boyfriend of your -- the brother 
of your girl friend as Anqlada claims in this case then it 
wouldn’t justify any crime because the good motive being you 

want to help your intended brother-in-law or whatever his 

' * 

position was.at the time. 

But before you get to that, however, you have to 
determine the surrounding facts. What was the relationship 
between them? Were they really that close? Remember the 
testimony in that area. Look into that and find out, number 
one, v/as this his motive. And then even if it was his motive, 
that is not a legal excuse for committing a crime if in fact 
it was committed. So that you will have to look into this 
area of the case and explore it very carefully. 

Now we get down to the indictment. The first 
count is contained in the first two pages as I have indicated 
to you by showing it to you, and that is the conspiracy count. 

I have already told you that a conspiracy is a 
combination of two or more persons to accomplish an unlawful 
purpose or a lawful purpose by unlawful means. While it 
involves an agreement it is not necessary that the persons 
charged met together and entered into an express or formal 
agreement or that they reduced their agreement to writing 
describing how the scheme was to be effectuated. 

It is sufficient to show that they tacitly came 
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tocjethor and had a mutual understanding to accomplish the 
unlawful purj>ose to violate the federal narcotics lav/. 

Such an agreement mav be inferred from the circumstances and j 
the conduct of the parties since ordinarily a conspiracy is 
characterized by secrecy. 

In determining whether the evidence establishes the 
existence of the conspiracy and the defendants' participation i 
in it, you should consider the actions and declarations of 
all alleged participants. 

To be a member of the conspiracy the defendant need 
not know all the other members, nor all the details of the 
conspiracy, nor the means by which the objects were to be 
accomplished. 

Each member of the conspiracy may perform separate 
and distinct acts. It is necessary, hov/ever, that the govern¬ 
ment prove beyond a reasonable doubt by credible evidence 
that the defendant you are considering was aware of the 
common purpose and had the intent to advance it and that he 
was a willful participant. 

The extent of the defendants' participation is not 
determinative of his guilt or innocence. Mere presence at the 
scene of the transaction and knowledge that a crime is being 
committed or mere association v/ith persons engaged in a 
criminal enterprise is not sufficient to establish that any 
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defendant is quiltv of the commission of the crime charged 
unless you find beyond a reasonable doubt that the particular 
defendant was in fact a participant and not merely a knowing 
spectator. 

If ‘a defendant participated with knowledge of some 
of the purposes of the conspiracy with an intent to aid in 
the accomplishment of the unlawful and hopes to make it suc¬ 
ceed, and you arc convinced of that fact beyond a reasonable 
doubt, then he would be guilty of the crime of conspiracy. 

These same observations are also true when we come 
to the second count which I will describe to you in a few 
minutes. Remember, in order to hold a man for joining others . 
in a conspiracy he must in some sense promote the venture 
himself, make it his own and hope that it will succeed. 

A defendant may be convicted as a conspirator even 
though he plays a minor part in the conspiracy. His financial! 
stake if any in the venture is a factor to be considered in 
determining whether a conspiracy existed and whether defendant] 
was a member of it. 

If it is established beyond a reasonable doubt that ! 
a conspiracy did exist and that the defendant was one of its j 
members, then the actsand declarations of any other member of ] 
the conspiracy in or out of his presence done in furtherance 
of the objects of the conspiracy and during its existence may i 

■ I 
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he considered as evidence against the particular defendant 
you are considering. 

When men enter into an unlawful purpose they become j 
partners in crime and agents for one another. However, 
statements ot any conspirator which are not in furtherance j 
of the conspiracy, or were made before its existence or after 
termination may be considered as evidence only against the 
person making them. A defendant must intend to be a member, 
but do not mistake motive from intention. 

In considering Anglada’s testimony, for example, 
the fact that what motivated him was to assist Junior is not j 
a legal excuse or justification for taking part in a narcotics 

I 

transaction. Themotive does not legalize illegal conduct. 
Bafore a conspiracy comes into being there must be an overt 
act. One overt act is sufficient. So that that generally is 
the law of conspiracy, and we will go through the indictment 

to show you how it applies. 

Now it starts off here, on or about the first day 
of September until the filing of the indictment, and the 
indictment was filed on January 16, 1975, the acts must bo 
committed within that time, it doesn't have to go from the 
1st of September all the way through January, but it must 
happen within that time, and here of course the testimony 
is September 3rd, September 5th, September 6th, and they are 
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2 all within this time period. 

3 Then it says the defendants, Shaw, Torres, and 

4 .Anglada unlawfully, intentionally and knowingly — and I 

3 described to you what that means, they must do it with an 

. 

6 unlawful and; with an illegal intent, namely to violate the 

7 federal law, it must be voluntarily and not through mistake 

|! 

K or inadvertence,and it must be with a bad motive, bad inten¬ 
tion -- conspired, combined, confederated and agreed to 
10 violate certain sections of the law which I read to you at 


j the beginning if you recall. 

1 2 Then the second part says the means by which they 

1 3 |i v/ere going to do this was to distribute or possess with the i 

intent to distribute. 

1 5 : Then the last thing we have is the six overt acts, 

16 ; and you will look at those and see whether the Government 

17 I 

has proved them, or any one of them. 

I 

48 Nov/, if the Government has proven these elements 

to your satisfaction by credible evidence beyond a reasonable 

ji 

-9 ij doubt, it is your obligation to convict the defendant. 

21 On the other hand, if the Government has failed to 

22 1 prove any one or more or all of these elements, then you must 

OO j( 

ij acquit the defendant, 

24 Now, the second count reads, these are the elements 

23 II that you must find in the second count, and, by the way, you 
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2 

consider each defendant separately or. the first count and you 


3 

will do the same thing on the second count, on or about the 


r 

6th day of September, 1974, well, you have heard the testi¬ 


5 1 

mony on that, the incident that is alleged to have happened 


, 

■ 

in the car ort September'6th, in the Southern District of New 


_ 

i 

York, and I have already told you I take judicial notice that j 


8 ij 

this is the Southern District of hew York, the defendants. 


9 

Shaw, Torres and Anglada unlawfully, willfully and knowingly j 


10 

did distribute and possess with intent to distribute. Here, 


" 

of course, the Government's proof as far as they are concerned, 

r 

12 1 

the allegations are concerned, and what the_r witnesses have | 


13 1 

testified to, is that there was in fact a distribution. 


14 

And possession with intent to distribute is also mentioned in 


15 

there. 


16 

The Government doesn't have to prove both. Either 


17 

one of them is sufficient. Actual possession means when you 


18 

physically have something over which you can exercise dominior 

l. 

19 

Constructive possession means when you have the power to 

' 


20 

order something to happen. For example, if I told my law 


21 

clerk to go up and get a book which I have upstairs which is 


•22 

j my own private book, even though it is not physically here 


23 

before me I have constructive possession of it because 1 have 


2-1 

the power to order him to do it, and he would go up and got 


25 

j it and simply bring it down. If anyone can exercise dominion 
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' over anythinq they have constructive possession of it. 

Then they are talkinq about a schedule 1 narcotic 
llruq, and that, of course, is the heroin we were talkinq 

|i 

about. Now, if the Government has proven all of these 
elements, by icredible evidence beyond a reasonable doubt, 
you should convict the defendant of this particular count and 
discuss each defendant separately. 

If you find, on the other hand, that the Government 
has failed to prove any one or more or all of the elements 
of this particular count, then of course it is your obliga¬ 
tion, your must acquit the particular defendant you are 
discussinq. 

The same rules which apply to conspiracy law, namely 
beinq partners in crime, and so forth, apply to this because 
lj this charqes actinq in concert, and when you act in concert 
toether with someone else the same rules apply as apply in 
a conspiracy charqe. Therefore, you will remember those 
I rules that apply to this count. 

I 

Sympathy and bias play no part in this case, and 

j! 

they should not enter into your judqment because that is the 
oath you tool:. Punishment is the concern of the Court, it is 
no concern of yours. 

Your verdict must be unanimous in this case. All 
1 12 of you must aqree. You may not record the verdict. Madam 
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2 

Foreperson, you may not report a verdict unless all 12 agree.' 


3 

* ... 

When you get this paper it will guide you. Along the side 


1 

here you have Shaw, Torres and Anglada, and you make a note 
*■ 


' 5 ij 

as to each one, guilty or not guilty on count 1. All 12 of 


, 6 

"oil must agree. 


7 

Then you do the same thing with the second count. 


. 

And you put on there so that when you come back into court 


9 

the clerk of the court wil1 ask you, have you agreed upon a 


10 

verdict, and then you will report whatever verdict you find. 



Now, up to this point I remember having a jury go ou' 

1 

t 

12 

once and they went out for about 6 hours on a Friday afternoon 1 

9 

13 

and there was never a peep from them. Finally I called them 


14 

in and asked, what's going on? And they said. Judge, you 


15 

kept tolling us don't discuss this case, and we were just 


1G 

sitting in there. Please don't do that today, even though it 


17 

isn't Friday. Discuss this case. Come to a judgment in 


18 

accordance with your own feelings in the matter, your ov/n 


19 

conscience, and come in with a verdict which you think is a 


30 

fair and proper one, and that is all the parties have asked 


. 21 

i of you, that is all I ask of you. 


? 2 22 

If there any question about the testimony we can 


23 

always have it read to you -£ you want it read, so just, let 


24 

us know. hut if there is any communications from the jury 


25 

the forelady wi11 do the communicating on a piece of paper 

1 
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v/hich she will then put in an envelope and give to the marshall 
who will give it to me. 

Now, I have one last time that I talk to the lawyers 
», w 

before I conclude with you, and if you will excuse no r will 

do that now.; 

(At the side bar.) 

THE COURT: We might as well start with the order 

of the indictment, Mr. Taikeff. 

MR. TAIKEFF: Mr. Hlackctt I think is first. 

THE COURT: All right. Are there any exceptions? 
MR. BLACKETT: No exceptions. 

THE COURT: All right. How about Mr. Anglada? 

MR. TAIKEFF: I think Mr. Torres is second. 

MR. HOLTZMAN: There is one point Mr. Taikeff was 

mentioning to me, and I urge your Honor to make clear to the; 
jury that if they believe that there was some agreement or 
understanding between my client, Torres, the agent and Junior, 
that doesn't make the conspiracy charged in the indictment 

I 

that's not the conspiracy charged. What I am suggestinn is 
, that they may believe the Government has shown some kind of 
emspiracy between the agent. Junior and my client, and that, 
couldn't be the basis for a conviction. 

Am I making myself clear, your Honor? 

THE COURT: I know what you are saying. You are 
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saying that, if the jury believes that the only dealinq that 

he had was on the first day, and from that day on he dis¬ 
associated himself from it, then they couldn't find him 
quilty of this conspiracy on this substantive charqe. 

MR* HOLTZMAU:' I am specifically — 

MR. TAIKEFF: That's riqht. 

THE COURT: That's exactly what you wanted to say. 

All riqht. Anythinq else? 

MR. IIOLTZMAN: Yes. On circumstantial evidence 

I 

I know your Honor has charged the ruling, and I would respect¬ 
fully except, and ask you to charqe the moral certainty of 
hypothesis and -- 

THE COURT: All riqht, you qo up and argue with 
Judge Mansfield on that. 

MR. IIOLTZMAN: Your Honor, also, and I think we made 
this point before, but 1 make it again, because we have asked 
that with respect to Junior that your Honor instruct the 
jurors that the Government has the ability to make a request 

for immunity 

THE COURT: I decline. 

ll 

MR. IIOLTZMAN: The other point is your Honor in¬ 
dicated that with respect to aiding and abetting the same- 
principals apply as they do with respect to conspiracy. Your 
Honor gave the charqe with respect to conspiracy. I would 
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only ask your Honor, may we, because it's not something that 
these jurors are accustomed to, to just go over that point 
With them with respect to aiding and abettinq? In other 
words, re-emphasize what you said with respect to conspiracy. 

THE j COURT: I decline to do that. 

MR. HOLTZMAN: The only other point I make, your 
Honor, is to the extent that your charqe is not in haec 
verba, and I don't mean to be presumptuous with my request, 

T take exception. 


THE COURT: All right. 

MR. TAIKEFF: Your Honor, I respectfully except to 
your Honor's charge in the following respect: The first 
point I make does not concern that part of the charqe which 
occurred after the door was locked. Sometime prior to that 
he again reiterated some certain information concerning the 
grand jury's consideration in finding -- in the one I ha 
previously objected to, and -- 

THE COURT: Well, the objection is noted. 

MR. HOLTZMAN: I join in that, your Honor. 

MR. TAIKEFF: As to the charge itself, your Honor, 
I except as follows: Your Honor suggested to the jury that 
if it were not for their presence that you would decide thi< 
case. This coupled with your Honor's observation that per¬ 
haps Mr. Virella ought not to sum up, I think too strongly 
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transmits to the jury what your Honor has already transmitted, 
and of course counsel expect to have some opinion at the end 
of the case because the Court pays attention to the case, but 
it is not, and I say this most respectfully appropriate for 
the Court to transmit to the jury -- 

THH COURT: Well, you have noted that. 


MR. HOLTZMAN: Your Honor, I wish to join in that 


a s we11. 


20 


PHI. COURT: You can join in all of his objections. 

MR. TAIKhfF: Your Honor, I followed the charge. 

You didn't purport to outline the testimony, your Honor said j 
that because it was a short case your Honor would not outline j 
tno testimony, and in doinq so your Honor completely eliminate^, 
or failed to make any reference to Anqlada's testimony concern¬ 
ing the conversation that he had with Junior, and for that 

| 

oversight I respectfully except. 

THE COURT: All right. 

MR. rAIKEFt : At a point where your Honor was j 

defining the word illegal to the jury as it appears in the 
indictment, your Honor told the jury everyone -- you went on 
to say that it's something that you can't— 

THE COURT: That is taken right out of the section 
of the statute. 


MR. TAIKEFF: I understand that, your Honor. My 
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point was that the way your Honor stated it was leqally un¬ 
acceptable to me for two reasons. First of all, it’s not an 1 
issue in the case. We never raised that issue. Wenover 
raised that defense, that it had been obtained leqally and 
could be distributed. We never read the statute that way. 

I 

Secondly, the language wnich your Honor chose to 
elaborate on that point virtually told the jury that you 
cannot under any circumstances touch heroin and have any 
defense to a charge -- 

THE COURT: That is absolutely true, except on a 
context here where there is lack of mental capacity, but out- ^ 
side of that itb exactly true. That is exactly what the 

I 

.statute says. Go ahead. 

MR. TAIKEFF: It doesn’t recognize, your Honor, the 

proper and legal findings of the jury. 

- THE CCJRT: Go ahead. You made your point. 

MR. TAIKEFF: Next point that I respectfully except 
to occurred in that part of your Honor's charge where you 
discussed the possibility of Torres' involvement or lack of j 
involvement and use these words —— I will tell your Honor 
what I am quoting — the question is whether or not Torres 

was "A part of this conspiracy." 

I except to the quoted material because it. virtually 

suggests to the jury that there was in existence a conspiracy 
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2 when in fact a principal function under count one is to first 

3 determine whether or not there was in fact, a conspiracy. 

•1 Whether or not any of — 

i 

5 THE COURT: All riqht. 

, ! 

G MR.. TAIKEFE: 'I respectfully except to your Honor s j 

!i . 

7 i> example or examples qiven to the jury on how to determine 

6 credibility as being rather than a general description of some 

li ..... 

of the things which one looks for, a specific description of 

10 Mr. Anqlada’s conduct on the stand. A further hint to the jury 

11 as to how your Honor feels about Mr. Anqlada’s testimony and 
'2 his guilt or innocence. 

13 Finally, your Honor, I respectfully except from your 

Honor's comments about motive, both in the principal part of 

15 the charge where you discussed motive generally, and your 

16 reiteration of certain aspects of that charge, in that that 

17 part of the charge would discuss conspiracy more than generally. 

If* THE COURT: No further exceptions? 

19 MR. HOLT7,MAN: I see one further thing I failed to 

I 

20 mentioned. That was your Honor's example about the twigs. 

! . . 

21 i didn't understand it so therefore I will except to it. 

oo • 

22 : THE COURT: All right. 

23 (In op>en court.) 

24 THE COURT: In relation to Torres, if you find in 


25 his case that after the first meeting there was no further 
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activity on his part whatsoever that in any way connected him 

| 

3 

with this alleged conspiracy, and every tine I use the word 

4 

."conspiracy" I don't mean to say to you that I feel a con- 

5 

spiracy has been proven, it in an a Hoped conspiracy, and that 

6 

qoes to all Iny remarks, but if you find that, it is the fact 

7 

that the only thing that happened was that he met with Nieves 

8 

on first occasion and then there was no deal and ho had 

9 

nothing to do with the conspiracy from that point on, then 

10 

you would have to acquit him. Yr can only find him guilty 

11 

if in fact you bolieve that ho is part of the conspiracy 

12 

charged in this indictment. 

13 

All right. Mr. Ritter, T want to thank you for 

M 

your service at this point, hov/ever, we are not going to 

15 | 

deprive you of whatever you ordered for lunch, hut you will 

iG 

eat it in a different place. The jury may retire and dcli- 

17 

berate. 

18 

I assume there is no objection to the jury having 

19 

the exhibits that are in the case. 

20 

MR. HOLTZ MAN : No, your Honor. 

21 

rill, COURT: And the clerk of the court can deliver 

22 

' 

them without me coming down? 

23 

MR. HOLTZMAN: Yes, your Honor. 

2.1 

MR. TAIKKFF: Could v/o, after the jury goes out, 

25 

speak to the court a moment. 
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24 


THE COURT: Yen. 

Mury retires to deliberate.) 

(Tn open court - jury present.) 

THE COURT: The Court notes the presence of the 
defendants, .their attorneys, the government and the jury. 

I received a communication from the jury, the first 
of which reads as follows: "May we have the indictment?" 

The clerk of the court is directed to qivc the forelady the 

I 

indictment. 

'May we have the exhibits to review again?" 

The clerk of the court is directed to turn over the 

exhibits. 

Then the last one is, "May we have the written 
definitions of the two charqes to clear some points raise." 

In reference to this, while I used some notes to 
make my remarks to you, those were simply notes and they are 
not in any written form to which I can qive them to you. 

If there is any particular definition you are concerned with 
I can define it for you. 

If you would qive me the indictment, Mr. Clerk, in 
reference to the first count, I went over this before, you 
will recall, with you. Before you can convict a defendant 
you must find all these facts by credible evidence beyond a 
reasonable doubt. 
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On or about tho r irst day of September to the fiLinu' 
o f tho indictment, which in January 16, it must bo within that 
period,it doesn't have to cover the whole period; in that 
clear? in the Southern District of New York. I told you 
that I took judicial notice that this is tho Southern District 
of Mow York. Nonetheless, you must find that before you 
act on this case. 

The defendants, Shaw, Torres and Analada, unlawfully, 
intentionally and knowinqly. Now, I have defined those terms 
r or you. Unlawfully means against the federal law. Inten¬ 
tionally means voluntarily with an understanding of what you 
are doing, not through mistake, inadvertence or in error. 
Knowingly means to do something voluntarily with an under¬ 
standing of what you are doing and doing it not through mis¬ 
take or error. 

The reason intention is in there also is because 
that gives a wider context of tho idea that the man must know 
that he is doing something illegal.. 

Do you understand that now? So the combination of 
those words must mean he must do it against the federal law 
in this case, voluntarily not through mistake or error, and 
he must do it with evil intent. 

Combined, conspired, confederated, and agreed. 

Ihat essentially means there was an agreement which they were 
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acting on. It doesn’t necessarily-have to bo a written agree- 
mont;. It could bo an oral agreement, and you would have to 
ascertain that from the facts, all the evidence in the case. 

To violate sections 041 and other numbered sections, 
that is the section which says that you may not distribute or 
possess with intent to distribte. To distribute moans any 
exchange between two persons, including a sale. In this case, 
of course, the claim of the government is that there was an 
actual sale. do that's what is meant by distribution. 

Then the second paragraph here which you will see 
there is the means by which they were going to fulfill this 
agreement, and that was to distribute and possess with intent 
to distribute, that is the means they wore using. 

Mow, it doesn't have to succeed. In this conspiracy 
count here if there had never been a sale or anything else, 
if you find there was an agreement and that something was 
in furtherance' of that agreement, that v/ould be the conspiracy, 
and anybody in it at that time v/ould be guilty of the 
crime provided he acted unlawfully, knowingly and intention— 
a 1 ly. 

In order to complete the conspiracy you mast also 
have an overt act so any one of the six acts, if anyone of thH 
six acts is proven, that v/ould be sufficient. If none of them 
are proven, none of them at all, then of course you would have 

A48 

MJtnillKN niSIRICl COURT R»r*OR T l:HS US CUUR lllollsl 








1 


3 6 crncg 


9 


3 


4 


5 


g 


7 

8 

9 

10 
11 


12 


13 


14 


15 

16 


17 


18 

19 


20 


21 


22 

23 

24 

25 


to acquit on this conspiracy count. 

Now, you make that determination as to each defen- 
c]int individually. 

Now, does that cover your question as far as the 
first part ofj it is concerned, count one? Is there any other 
!j definition or term you want explained in count one? 

All right. Now, the second counLis what is called 
the substantive crime, because it violates the substance of 
the federal law. It's apart from the conspiracy, and the 
government contends here that there was an actual distribution! 
in violation of the law. In order to do that you must find 
these elements, it must have happened on or about the 6th of 
September, 1974, and I don't think that anybody disputes that 
something happened on September 6, 1974. 

The second thing is that it had to happen in the 
|j Southern District of New York in the areas involved here where 
we have taken judicial notice are a part of the Southern 
District of New York. 

Next is that the defendants, Shaw, Torres and 
Anglada unlawfully, willfully and knowingly, and here again 

I 

that is the same definition, against the Law, freely and 

|| 

voluntarily, and v/ith intent to violate the law. You sec, 
the only reason we are responsible for our acts at all in that 
i v/e have will power. If we didn't possess will power then 
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37 cmcq 

nobody could be charged with anything, because you really are | 
not violating anything. But when you have will power and 

, you exercise that will power you are responsible for your 

- 

conduct. That is essentially what is involved. Did distribut 
Well, distribute includes a sale or any transfer from one per-| 
son to another. One, Shaw handed that over to Nieves and put 
it on the seat alongside of him. If you find that to be the 

fact -- I am not suggesting that I am making that finding, 

' 

you have to make that finding -- that would be a distribution/ 
And if he met Anglada, as Anglada testified he did, 
and they had an agreement between themselves, v/hich it is 
up to you find, I am not suggesting what you do here, you 
have heard the witnesses themselves testify, Anglada I am 
sure, that if they went up there and left that locality with 
the package with the intention of delivering it to Nieves, 
they would have had possession of that with intention to 
distribute. 

That's v/hat they were going up there for. They 
were going to transfer over to the other fellow for $1600. 

[I Of course, these findings you v/ill have to make, I am not 
making the findings, you would have to determine it from the 
evidence. 

Lastly, that it is a controlled substance, an 1 the 
chemist testified that it was, it was heroin. 
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thing 


Now, any other definition? Does that cover every 


* JUROR NO. 5: You probably have covered it, but thei 

is one question. On the second count, under the ruberick of 
sale, if a pdrson — 

THE COURT: No, the ruberick is not sale, the 
ruberick is distribution. 

JUROR NO. 5: Is distribution which may or may not 

involve money; is that correct? 

THE COURT: Oh, yes. Mo money need be involve'! at 
all. Even if a nickel wasn’t passed that would be a distri¬ 
bution. But a sale is a distribution also if in fact you 
find it. I am not suqqesting what you find here, but this is 

for you to find. 

JUROR NO. 5: But the broader term is distribution, 
and may or may not involve the exchange of money? 

THE COURT: That’s right. 

JUROR NO. 5: Thank’/Du. 

THE COURT: Are there any other questions? All 
right then, suppose you retire and you nave the exhibits and 
the indictment. 

(Jury leaves to continue deliberations.) 

(Note from iury marked Court's Exhibit 4 fot iden- 

tification.) 
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(In open court.) 

TI1K COURT: The court has a note trom the "jury. 

."The jury has reached a verdict." 

This will be marked as a Court exhibit. 

(Court Exhibit number 5 marked for identification.) 

MR. TAIKEFF: Your Honor, before the jury comes in 

I just want to make sure I don't overlook notinq my respectful 
exception to your Honor's instructions, the last time the 
jury was in. In response to their note. 

THE COURT: Well, everythinq was put on the record. ; 

MR. TAIKEFF: I don't think counsel had a chance 

to state whether or not they excepted, and although it repeated 
your Honor's earlier cha*qe, I think the earlier exceptions 
will apply. I just want to make sure that all the I's are 


dotted 


THE COURT: You can have all the exceptions you want 


as far as I am concerned. 


MR. TAIKEFF: I understand. 

(.Jury enters the courtroom.) 

THE CLERK: Will the jurors please answer present 


as your name is called 


(Jury was noted present.) 

THE CLERK: Madam Forelady, has the jury aqroed 


25 upon a verdict? 
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George: Jl don't know. I don't oven remember that. 1 thin i t »" . hie. 

Elliot: Had you told Richie how much it was? 
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(,a I did then . 


Elliot: Yen: decided it would be $1,600.00? 
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1 JnP 


Drucker - cross 


14 


2 

3 i! 

4 

5 

6 !! 

7 

8 

9 

10 jj 

11 
12 
13 


MR. TAIKEFF: Would the Government state whether 
she is available to testify? 

MR. GIULIANI: I don't know if she is available 
to testify. 

THE COURT: She is not here with you, not available j 

to you? 

MR. GIULIANI: She is just as available to Mr. 
Taikeff, a private citizen. 

MR. TAIKEFF: I understand that, your Honor, but 
I was informed that today's hearing would concern yesterday's 
incident, and so neither -- 


T1IL COURT: I am not restricted to what you were 


14 informed, 


15 

16 




17 


18 

19 




20 

21 


22 

23 

2-1 


MR. TAIKEFF: I understand, but I would like an 
opportunity to call her as a witness. 

THE COURT: Well, you can do anything you want, and 
I will listen to anybody that is produced. 

MR. TAIKEFF: I just wanted to indicate to your 
Honor that I think now she is an essential witness. 

Q In connection with the testimony or the expected 
testimony of Junior, until when were you under the impression 
that Junior would testify in this case? 

A Until I contacted him and he told me that ho was 
unwilling to testify, because he had been threatened. 
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, I: T , 

1 i dbl’ Drucker - cross 1 >; 

j j 

~ Q What date was that? 

1 A I don't recall the date, counsel. 

THi: COURT: Well, approximately. 

0 Approximately. 



6 

A 1 think maybe around November, October, something 


around that. 

8 

0 Did you ever communicate that information to anyone 

» 

associated with the United States Attorney's office? 

ID 

A I believe I told Mr. Vierlla that, that he would not 

11 

want to testify, because he had been threatened. 

12 , 

0 And when, based on your best recollection, did you 

13 1 

tell that to Mr. Vierlla? 

1 

11 A When Mr. Virella had — when he got the case. 

!i 

1;> 0 Approximately when would that be? A month ago, two 

lti months ago? I don't need it exactly. 

17 

1 

A I think it was maybe only about three weeks ago. 

18 

a couple of weeks ago. When I first met Mr. Virella and he 

19 

asked me to produce the informant, that's when I told it to 

20 

i him. 

21 

’J Do you know whether Mr. Virella has ever interviewed ! 

22 

the informant: Junior? 

23 

A Ye:;. He interviewed the informant. 

2-1 

Q On how many occasions in the past two months did he 

25 

i do so? 
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12 
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14 

is ! 
16 

n i! 

18 

19 ;! 

20 ;i 

21 
22 

23 |i 

24 lj 

25 ii 


A lie was here several times in the last week, couple 
weeks ago, a week ago. lie was here maybe three times, I 
think. 

Q Now, there was, all together, ho-/ many minutes or 
hours of dialogue between them? 

A I couldn't answer that. 

0 What is your best estimate? 

A I don't know. I would only have to be guessing. 

I couldn't give you a correct estimate. 

Q More than five hours or less than five hours? 


A 


It was more than five hours. 


U More than five hours of conversation between them 
in the last six or eight weeks? 

A I would say so. 

Q Were you present during all of those conversations? 

A No, sir. 

Q Were you present during some of them? 

A Yes, sir. 

g Would you say there was more than ten hours of con¬ 

versation between them? 

A Continued conversation? 

g Well, fifteen minutes at one time — 

A I know he was here a couple of days, counsel. I 

couldn't tell you how long they were talking. They were not 
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2 talking all the tin.e. Just present in the office. 

3 o When was the last time, as far as you know, that 

4 fir. Virella or anybody else in the United States Attorney's 
3 office had an interview or a conference with this Junior? 

l> A I don't know. he was here one day last week. I 

7 wasn't present. I don't know wiiat transpired that day. 

B Q Do you remember a day during the week of March 24th, 

9 sir, when I waited outside Mr. Vierlla's office for a half 

10 hour, from approximately five to five-thirty, and Junior was 

11 inside Mr. Virella's office? Do you remember that? 

12 A Yes, sir. That's true. 

13 y Was there conversation between Junior and/or you 

11 and Mr. Virella at that time? 

15 A There was conversation, yes. 

10 <j And Junior was a participant in that conversation; 

17 is that right? 

18 i A I believe so, yes. 

19 y He wasn't forced physically to have that conversa- 

20 tion, was he? He did so voluntarily? 

21 A That's correct. 

22 q Did Junior ever tell you, in the last two weeks, tha 

23 J| the reason he wasn't testifying was because he had some 

I 

24 !! fear for his own safety? 

25 A I believe that he stated that, yes. When he was 
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2 

asked by 

Mr. Virella why he did not want to testify, I think 

3 I 

he repeated himself again and said that, cjave us the reason. I 

4 

Q 

Are you aware of the fact that Mr. Virella repre- I 

5 

| 

sented to this Court that the reason Junior is not testifying 

6 

is on advice of counsel, because of his protections under the 

7 

Fifth Am 

sndment? 

l 8 

A 

1 am aware of that. 

9 

MR. GIULIANA: Objection, your Honor. 

10 

l 

Till; COURT: He has answered it, in any event, so 

r 11 

I will allow the answer to stand. j 

12 ! 

Q 

Did you ever interview the mother to determine what 

13 she knew 

about these alleged threats? 

14 i A 

No, sir. 

15 

Q 

Did you ever interview Maria about these alleged 

16 

threats? 


17 

A 

I was present an an interview; yes, sir; I was. 

18 

Q 

Did Mr. Virella conduct that interview? 

19 

A 

Yes, sir; he did. 

20 

| 

Q 

As far as you know, was that the first time that Mr. 

21 

Virella 

learned that information about the alleged throat 

99 

i from Maria? 

i 

23 

A 

That is tiie first time 1 think ho ever spoke to 

24 

her, if 

that is what you are asking me. 

25 

Q 

but prior to the time of that interview between Mr. 

- 
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Antonio -- 


Jnr 

MR. TAIKEl’F: I have no further questions. 

T11I1 COURT: Step down. 

(Witness excused.) 

MR. TAIKJ'FF: Your Honor, the defense will call 

THE COURT: Wait a minute. We don't know whether 
the Government is finished yet. 

MR. GIULIANI: Your Honor, we will call one other 
witness: Mr. Vire11a. 

THE COURT: All right. 

FEDERICO V I R E L L A , called as a witness by the 
Government, being first duly sworn, testified as fol¬ 
lows : 

L>I RECT EXAMIIIAT 1 ON 
BY MR. GIULIANI: 

Q Mr. Virella, you are an assistant United States 
Attorney; is that correct? 

A Yes, sir. 

Q You were assigned to prosecute this case involving 
Mr. Anglada and others; is that correct? 


A 


Correct. 


Did there come a time when you had a conversation 
with a Mr. Santana, who was the informant in this case, in 
which Mr. Santana related to you a threat made to him by Mr. 


A66 

SOUTHERN OISTRICT COURT R E PQR T FRS US COURTHOUSE 
rOLEY Nfw YORK »l < r r* > 4**0 




f 

' I! 

1 

JBP Virelln - direct 25 


2 

Anglnda? 


3 

A Yes, sir. 


4 

Q And now I am refeirinn to a threat on or about 


5 

September 3, 1974. 


6 

I 

A That's right. 


7 

i 

Q And this is a threat separate and distinct from 


8 1 

what we have heard testimony about so far? 


9 

A That's correct. 


10 

0 Would you tell us what Mr. Santana told you? 


11 

A When I interviewed Mr. Santana on the Thursday be- 


12 

fore the trial was to begin, he had told me that before he 


13 

took Detectives Nieves and Bovega to meet Mr. Torres, that 


14 

he met, he had been playing volley -- handball at 92nd Street 


15 

and York Avenue, or whatever, in that vicinity, and when I 


16 

1 

came out of the playground he had met Mr. Santana -- rather. 

, 

i 

17 

Mr. Anglada on Mr. Torres, and they engaged in a conversa¬ 


18 ! 

tion in which one or both of them had told him that if any¬ 


19 

thing happens to any of us as a result of the upcoming sale, 


r 

20 

that he was going to have some trouble with them. 


21 

1 

Q I'm sorry. I didn't hear the last part. 


22 

A That he would have some trouble with them. 


23 

MR. GIULIANI: 1 have no further questions. 


2A 

MR. TAIKEFF: May I examine? 


25 

• 

TUB COURT: Certainly. 
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C ROS S - L XA.M I NAT I ON 


UY MU. TAIKFFF: 


Q Was the day of your interview that you have testifiejd 
about on Thursday, the 20th of March 1075? 

A If the 20th was a Thursday, yes, that's when we had 
contacted Mr. Santana so that you would be able to speak to 
him. At your request. 

Q And that was the day that Mr. iiolzman and I came over 
in order to, as far as you could tell, interview Mr. Santana; 
is that correct? 

A Mr. Iiolzruan came first aid you later came, an hour or 
so later. 

0 How much time did you spend speaking with Mr. 

Santana that day? 

A I would say about half an hour or, more or less. 

I 

I was in and out of the office. 

d And you discussed with him primarily the facts 

I 

relating to the trial which has just concluded and the events 
with which that trial was concerned; is that right? 

A That's correct. 

Q Did he invoke his Fifth Amendment privilege at any 

4 

time in the course of that conversation? 


Not at that time, sir. 


Relative to the appearance of Mr. Iiolzman, when did 
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24 


to call him were he available? Do you recall that incident? 

A Some of that I do recall. I would have to go back ! 
and read over the record as to the specific objection and 
the discussion that we had at the side bar as to who wanted 
to call whom. 

<J Let me just spend another moment and see if I can 
further refresh your recollection. 

Do you recall at that point, and apparently based 
on my representation to the Court, that the jury went out, 
Drucker was asked to step down, and Junior was called to the 
stand at the Court's direction? 

A Correct. I remember that. 

Q Now, do you recall, just prior to that, while we were 

at the side bar, that you represented to the Court why Junior 
wouldn't testify in this case? 

A Correct: that he would take the Fifth Amendment. 

And that he was doing so on his attorney's advice. 
Isn't that what you told the Court? 

A I believe so, yes. 

U You said nothing — 

MR. TAIKEFF: Withdrawn. 

Q Do you recall saying anything to the Court that 
there was any reason relative to a threat that he wasn't 
testifying? 
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A At that time, as far as I can remember, I think I 
stated that it was -- he had intentions of pleading the Fifth ; 
Amendment, and the questions wore asked either by the Govern- , 
ment or by the defense. 

0 Did you question Junior or do you recall whether yog 
questioned Junior when he was examined on the voir dire, so 
to speak, by the Court? 

A I don't think I presented any questions. I think 
it was simply Judqe Cannella who had questioned him. 

Q Did you, as far as you can recall, durinq the pro- 
ceedinqs subsequent to the side bar, represent to the Court on 
tell the Court that Junior was not testifyinq because he was 
fearful of his safety? 

A I think I had stated in the side bar conference 
that lie had intentions of pleadinq the Fifth Amendment. 

Q 1 understand that, and my question to you — 

A I did not make any comments concerning any threats 


\ 


at all. 


Q Do you know whether Junior is presently available 
to be subpoenaed in connection with this matter? Do you know 


his whereabouts? 


I have no idea. I guess that they could -- 
HR. GIULIANI: Objection,your Honor. 

Till: COURT: Well, if you want Junior, the Court will 
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2 help you any way that we can, so I don't know what relevance 

3 that has. 

4 MR. TAIKEFF: 1 would bo happy to accept the Court's 

5 assistance, in that regard. 

G I have no further questions of this witness, your 



15 MR. TAIKEFF: Your Honor, I can only call one wit- 

1G ness at this particular time. 

17 THE COURT: I don't care what you do. You have 

18 the floor. You do what you want. I am not suggesting or 

19 denying any right that you have. You can call whomever you 


20 want. 

21 MU. TAIKEFF: Mrs. Espada. 

22 

23 I 

24 
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